
 

5 Atlantic Quay, 150 Broomielaw, Glasgow G2 8LU 

www.gov.scot 
  

 

Minister for Transport and the Islands 

Humza Yousaf MSP 

 

 

T: 0300 244 4000 
E: scottish.ministers@gov.scot 

 

 

 

Edward Mountain MSP 
Convener of the Rural Economy and Connectivity 
Committee 
Scottish Parliament 
EDINBURGH 
EH99 1SP 
 
 
 
 
«Address7» 

 

___ 
 
2 February 2018 
 
Dear Convener 
 
Thank you for the constructive and positive Rural Economy and Connectivity Committee 
report on the Islands (Scotland) Bill at Stage 1, published on 22 January 2018. Ahead of the 
plenary debate scheduled for Thursday 8 February 2018 I enclose the Scottish 
Government’s response to the recommendations in the report. 
 
My response also covers the recommendations made at Stage 1 by the Delegated Powers 
and Law Reform Committee in their report published on 1 November 2017. I extend my 
thanks to both the Delegated Powers and Law Reform Committee and the Finance and 
Constitution Committee for their consideration of the Bill at Stage 1. I am copying this letter 
to their Conveners. 
 
I look forward to continuing to work with the Committee and the wider Parliament on the Bill. 
 
 
 
 

Best wishes 

 
 

HUMZA YOUSAF 
 

 
CC: 
Graham Simpson MSP, dplr.committee@parliament.scot 
Bruce Crawford MSP, Finance.Constitution@parliament.scot. 
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RURAL ECONOMY AND CONNECTIVITY COMMITTEE – ISLANDS (SCOTLAND) BILL – STAGE 1 REPORT RESPONSE 
 
Purpose of the Bill 
 
The Committee heard from islanders and other stakeholders that they would like the Bill to contain objectives that set the 
overall ambition. A wide variety of objectives were suggested, but there was no consensus about what these should be. 
Notwithstanding this the Committee supports the general aspiration and agrees that one or two high level objectives be 
put on the face of the Bill to give it greater purpose and focus. It welcomes the Scottish Government's willingness to 
consider this proposal. 
 
While it is for the Scottish Government to reflect on any drafting changes, the Committee suggests that setting out in 
clear and easily understood terms how the Bill aims to deliver equity and sustainability for islands and island 
communities should be an objective. 
 
As set out in the report the Committee heard evidence both for and against the development of high level objectives being set out in 
the Bill. 
 
We consider that the creation of an overall stand-alone ‘high level objective’ or ‘mission statement’ for the entire Bill would be 
problematic. In order to be included in a Bill, a section or subsection should be legally meaningful to a court and, in order to meet 
the Presiding Officer’s recommendations on content, should be without material promoting, justifying or explaining the effect of the 
policy behind the Bill. The Scottish Government considers that the creation of high level objectives may not meet these tests and it 
would be difficult for any overall purpose statement for this Bill to be legally meaningful in terms of how it would work in relation to 
the different Parts of the Bill – on the National Islands Plan, the duties in relation to island communities, the changes to local 
government elections and the licensing of developments in the Scottish island marine area. Here, we believe that the overall 
purpose of the Bill is best explained in the explanatory material, as set out in the Policy Memorandum and debate around the Bill, to 
which those in the future interpreting any Act which results from the Bill will have access and be able to consider. 
 
Further, the evidence as presented by the Committee in the report generally relates to the objectives and strategy for improving 
outcomes under the National Islands Plan which would be a more appropriate place to look at the benefits of including high level 
objectives in the Bill. In this respect the Bill already places a clear duty on Ministers to prepare and publish a National Islands Plan 
to set out the main objectives and strategies of the Scottish Ministers in relation to ‘improving outcomes for island communities’. 
That is a very clear statement of the main purpose of the Plan. The focus is on how to improve the lives of all those who live and 
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work on our islands. The intention is that through consultation and collaboration with communities and our partners the National 
Islands Plan will clearly articulate the agreed strategic direction, not only for the Scottish Government, but for all Scottish public 
authorities that have an interest in improving outcomes for island communities. Activity to improve outcomes takes place across the 
whole range of policies, strategies and services provided by the Scottish Government and the wider public sector and the national 
plan will link these aspects together.  
 
However, while recognising the problems and the lack of consensus, the Committee have made it clear their recommendation is to 
include one or two high level objectives on the face of the Bill. As there seems to be support in the evidence for the current 
language and approach of  “improving outcomes”, we will look at how particular high level objectives can be incorporated into the 
provision on the National Islands Plan and will consider if it is possible to bring forward amendments for consideration by the 
Committee at Stage 2. The Plan requires Ministers’ main objectives and strategy for improving outcomes to be set out, so it will be 
important when picking out particular high level objectives not to allow these to limit what may be included in the Plan. 
 
Local empowerment and devolution of powers 
 
The Committee supports the empowerment of island communities and the devolution of appropriate powers by the 
Scottish Government. It invites the Scottish Government to consider the feasibility of including an amendment to the Bill 
which would give Scottish Ministers the power to enact secondary legislation to devolve specific functions to an 
appropriate level where a specific case can be demonstrated. 
 
This Scottish Government understands the importance of empowering communities, large or small, to make more decisions for 
themselves. Our ambition is to place much greater control in the hands of the people who know best what a community needs: 
those who live or work in the community itself.  
 
On 7 December 2017 the Cabinet Secretary for Communities, Social Security and Equalities, together with Cllr. Alison Evison, 
President of COSLA, launched the Local Governance Review, which will make sure local communities have more say about how 
public services in their area are run. The review brings a wide range of Scotland's public services into scope. This will include some 
of those powers and functions held at national level. We will work closely with the public, private and third sectors to explore what 
changes to decision-making arrangements can improve people's lives in different places across Scotland. 
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The engagement process will run throughout 2018 with people's views being used to inform new legislation that is expected to be 
introduced within the lifetime of this parliament. As this review process is now underway we do not believe that an amendment to 
the Bill on the devolution of powers limited to the islands would be helpful at this stage. 
 
Definition of island and island community 
 
The Committee calls on the Scottish Government to review the definitions of "island", "inhabited island" and "island 
community" as well as "high and low tide" used in the Bill in light of the comments made by the Law Society of Scotland. 
 
The Scottish Government agrees that the definitions used in the Bill should provide as much clarity and certainty as is possible to 
ensure that the legislation and the desired policy choices can be properly implemented. We note that there is usually more than one 
drafting approach which can achieve the intended result. With that in mind, we have considered the concerns related to drafting set 
out in the submission from the Law Society of Scotland (“LSS”).  
 

 Section 1(1) – definition of “island” requires further definition.   
 
It is first of all worth noting that we have started from the definition of island used in Article 121 of the UN Convention on the Law of 
the Sea 1982 and modified that definition to suit the policy intended for the Bill. 
 
LSS query whether land would be an island if it is surrounded on all sides by the sea only at high tide but a natural causeway 
connects it to the mainland at low tide.  We do not think further clarification is needed for such an example, as it would be 
considered an “island” as it meets the 2 tests in section 1 of the Bill of being surrounded by the sea and above water at high tide.  
The Explanatory Notes specifically give tidal islands as an example of what is covered. 
 

 Section 1(1) – standardising the terms between s.1(1) and s.17(b) with reference to high/low water marks in the interests of 
consistency.   

 
LSS recommend standardising these 2 references.  However, the sections have different purposes and define different things, so 
consistency would not meet the intended policy.  The reference in section 17 to the low water mark at ordinary spring tide is needed 
to remove the foreshore from the proposed licensing regime as the foreshore is managed by the Crown Estate Scotland (Interim 
Management). Whereas the main definition of “island” in section 1 uses as its starting point Article 121 of UNCLOS, which of 
course defines islands by reference to their being surrounded by water at high tide. 
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 Section 1(2) – phrase “permanently inhabited” is not recognised in Scots law.   
 
LSS note that the phrase “permanently inhabited” is not recognised in Scots law.  As the Bill creates a new legal category we have 
suggested a new bespoke test which would rely on dictionary definition and interpretation in the context of the Bill.  The approach is 
designed to capture the policy intention in a way that the more established test of “ordinary residence” might not. Ordinary 
residence suggests looking at each individual’s circumstances whereas the intention is that permanently inhabited can take a more 
general approach. 
 

 Section 2 – why two people living on an island should be given rights as “island community” but that a single person on an 
adjacent island would not merit same rights.    

 
LSS raise a number of points in relation to rights applying to members of an “island community”. 
 
The current definition in section 2 reflects the ability to implement the chosen policy of whether to cover inhabited islands or island 
communities.  The general policy intention in the “island proofing” in Part 3 is to cover “island communities”.  In contrast, the policy 
intention for some provisions is that they are to apply in relation to inhabited islands (e.g. the marine licensing provisions from 
section 18) rather than relying on a community.  
 
Where community is used we think it is common-sense that a community cannot be a single person. When populations fluctuate 
that would affect the nature of the community.  However the definition in section 2 specifically recognises that a community is based 
on common interests, whether or not on the same island.  So a sole resident of an island may form a community with other sole 
residents or residents of populated islands elsewhere, where a common interest exists.   
 

 Section 2 –ECHR implications of not resident but interest by dint of ownership.   
 
LSS note “There could perhaps even be potential human rights implications under Protocol 1 of the European Convention on 
Human rights if this leads to a situation where a person who owns an island or part of an island but is not permanently resident 
there, such that they cannot form part of an “island community” is seen as having lesser or no rights.” 
We do not think that any person’s A1P1 rights are engaged. The text of Article 1 says:- 
 

 



5 
 

 
Article 1 Protection of Property 
(1) Every natural or legal person is entitled to the peaceful enjoyment of his possessions. No one shall be deprived of his 
possessions except in the public interest and subject to the conditions provided for by law and by the general principles of 
international law. 
(2) The preceding provisions shall not, however, in any way impair the right of a state to enforce such laws as it deems 
necessary to control the use of property in accordance with the general interest or to secure the payment of taxes or other 
contributions or penalties. 

 
The point raised by LSS relates to a person’s ownership of land. In relation to the first paragraph, the Bill does not deprive any 
person of their possessions (i.e. their right of ownership)  unlike, for example, compulsory purchase powers. Therefore, the public 
interest test need not be applied as there is no interference with the persons’ peaceful enjoyment of their land. In relation to the 
second paragraph, the Bill does not include provisions to control the use of any land forming part or all of an island. Therefore, we 
are unclear on how a person’s A1P1 rights are engaged at all.  
 

 Section 3 – improvement and integration with other plans.   
 
LSS note that the term “improvement” is subjective and lacks certainty and that for law to be meaningful it must be enforceable and 
certain.  However, in context, the National Islands Plan reflects Ministers’ proposals, so they will say how they are going to 
“improve”.  It would be odd for Ministers to suggest a plan which does not aim to improve outcomes in a meaningful way. 
 
LSS also note that integration and interrelationship between the National Islands Plan and other plans such as National Planning 
Framework, Scotland’s Marine Plan, etc. should be made clearer in the Bill.   We note this point but do not consider that the face of 
the Bill is the appropriate place to cover this adequately.  
 

 Section 4(3) – drafting is difficult to understand.   
 
LSS suggest that the drafting of section 4(3) is difficult to understand.  We don’t agree with that assessment – the drafting here 
follows other previous models, for example the calculation of days for the purposes of a negative statutory instrument in section 28 
of the Interpretation and Legislative Reform (Scotland) Act 2010. 
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The Committee recommends that the Scottish Government reflect on the importance that uninhabited islands can have in 
terms of cultural, environmental and economic significance. It seeks reassurance that these islands will not be left out of 
any National Islands Plan activity. 
 
The Islands (Scotland) Bill is focused on improving the outcomes for our island communities. To create the right environment for 
investment, empowerment and increasing sustainable economic growth in our inhabited islands. However, there is nothing to 
prevent uninhabited islands being part of the National Islands Plan and we can reassure the Committee that this aspect will feature 
in the consultation and development of the Plan. 
 
National Islands Plan 
 
The Committee expects the National Islands Plan to set out both a clear strategic direction and practical approaches to 
delivery. This should apply to the priority policy areas as identified in the report and in any other areas highlighted by 
island communities and other stakeholders following comprehensive consultation. When the Committee scrutinises the 
draft Plan laid before the Parliament, it will wish to be assured that the priority areas featured in the Plan reflect the actual 
priorities of islanders. 
 
The Scottish Government agrees with this recommendation. As outlined in the policy memorandum that accompanies the Bill,  
 

“the purpose of the Plan is to set out the main objectives and strategy of Scottish Ministers in relation to improving outcomes 
for island communities.  Activity to improve outcomes takes place across the whole range of policies, strategies and services 
provided by the Scottish Government and the wider public sector…”.   

 
The Scottish Government will of course take cognisance of the views expressed by the Committee and the wider Parliament as it 
considers the Bill.  We also intend to undertake a wide-ranging consultation to seek views on the structure and content of the Plan 
from other key stakeholders, including island communities ahead of its publication. Our letter to the Committee on 5th December 
2017 provided more information and a timeline. 
 
http://www.parliament.scot/S5_Rural/letter_to_Minister_of_Transport_and_the_Islands_061117_FMEL.pdf 
 
 
 

http://www.parliament.scot/S5_Rural/letter_to_Minister_of_Transport_and_the_Islands_061117_FMEL.pdf
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National Islands Plan – Strategy and Focus 
 
The Committee acknowledges that the Bill is one part of a range of existing plans and frameworks which impact on 
Scotland's islands. It calls on the Scottish Government to provide additional clarity about the existing plans and 
frameworks that the Bill will work alongside and recommends this detail should be given prominence in the National 
Islands Plan. 
 
The Scottish Government agrees with this recommendation. The National Islands Plan will cut across and work alongside the 
whole range of activities the Scottish Government and other public sector bodies have responsibility for. There will be an inevitable 
overlap with existing plans and frameworks, and this would certainly be highlighted in the Plan.  It is not envisaged that the Plan will 
replace any existing plans or frameworks but rather it will complement them and act as a focal point for islands by outlining in more 
detail the Scottish Government’s key objectives and strategies across a range of policy areas for improving the outcomes of island 
communities.  Of course, when the time comes any revisions to these strategies, plans or frameworks will be required to be island-
proofed under the provisions of the Bill. 
 
National Islands Plan – Local level plans 
 
The Committee believes that, due to the individual nature of each island and island group, an overarching and strategic 
National Islands Plan is desirable. However, the success of the Bill will be determined by the practical difference that it 
makes to individual communities. The Committee believes that this can best be achieved through local knowledge and 
decision making structures. As such, it recommends that the Scottish Government amend the Bill to make the creation of 
local authority level island plans a statutory requirement. 
 
Whilst the Scottish Government is not adverse to such an amendment and recognise the issue the Committee would like to 
address, we would wish to seek the views of all six local authorities which would be affected in considering the need for an 
amendment to the Bill.  In respect of the three wholly island authorities it could be argued that they already do this through their 
local outcome improvement plan and other strategies. We would not want to add another layer of planning and bureaucracy into the 
system. As regards the mainland authorities with islands, they may also argue similarly that they already meet this requirement 
through the work undertaken by their Community Planning Partnerships, local outcome improvement plan, Local Area Committees 
and Locality Plans. 
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The Committee also encourages local authorities and other relevant bodies to consider designating an official to be 
responsible for the implementation of the local authority level plan. 
 
The Scottish Government notes the Committee’s recommendation.  This is entirely a matter for the six local authorities which would 
be affected to decide whether to designate a specific official to be responsible for the implementation of the local authority level 
plan. 
 
National Islands Plan – Community capacity and resources 
 
The Committee expects the National Islands Plan to set out how the Scottish Government plans to provide a framework of 
support for communities to build capacity where required. In particular, the links to the Community Empowerment Act 
2015, so that all islands will be able to take full advantage of the opportunities which the Bill and the resulting National 
Islands Plan offers. 
 
The Scottish Government is committed to empowering communities in the most disadvantaged, fragile and rural communities 
across Scotland.  This includes considerable revenue and capital investment in the islands to enable more resilient and sustainable 
communities for the long term benefit of people living in these areas. The Scottish Government recognises that community capacity 
is an important factor in how people and communities are able to respond to the opportunities provided by the Islands (Scotland) 
Bill. Our £20 million Empowering Communities Fund enables community empowerment, capacity building and enhanced capability 
at a local level across Scotland. Examples of this in the islands include: 
 
Strengthening Communities Fund 

 
Currently supporting organisational capacity building in partnership with Highlands & Islands Enterprise of: 

 12 community groups in the Argyll and Bute islands  

 10 community groups in the islands of the Highlands 

 3 community groups in Orkney  

 5 community groups in Shetland 

 2 community groups in the Western Isles 
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People and Communities Fund 
 

 Argyll Community Housing Association - Money Matters Argyll 

 Colintraive & Glendaruel Development Trust 

 Fyne Homes - Growing Skills and Confidence and Inspiring Locally Grown Employability 

 West Highland Housing Association – Argyll Net Works and Mentor to Motivate 
 

Aspiring Communities Fund  
 

 Voluntary Action Orkney – Community Led Care 

 Harris Development Ltd – Harris Marina Hub 

 Tighean Innse Gall - Gluasad Còmhla 
 

Regeneration Capital Grant Fund 
 

 Redevelopment of Rothesay Pavilion, Isle of Bute 

 Tobermory Light Industrial Park, Isle of Mull 

 Millport Marine Biological Station, Isle of Cumbrae 

 Orkney Research Campus Phase 1 

 South Uist and Barra Regeneration Programme 

 West Harris Trust - Community Enterprise Centre, Isle of Harris 

 Uist Heritage Regeneration Programme 

 Balivanich Business Hub 

 Harris Marina Hub, Isle of Harris 

 Castlebay Harbour Initiative, Isle of Barra 

 Isle of Lewis Heritage Programme 
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National Islands Plan – Community benefit clause 
 
The Committee understands that Orkney Islands Council advocated for the inclusion of a community benefit clause in the 
Bill. It calls on the Scottish Government to explain why it decided not to include such a provision in the Bill. 
 
The inclusion of a community benefit clause was raised during discussions by the Councils during the development of the Bill. The 
Scottish Government have been in discussions with council officials about the potential to include provision in the Bill but we need 
to be clear as to the purpose of such a provision and that the powers in other legislation, such as the power to advance well-being 
in section 20 of the Local Government in Scotland Act 2003, do not provide sufficient statutory authority to do this already.  
 
National Islands Plan – Measurement and outcomes 
 
The Committee recommends that the National Islands Plan be developed with clear outcomes, targets and measurable 
indicators by which to establish performance. In order to assist the regular tracking of progress on outcomes, the 
Committee suggests that a time limit for submission of the annual report, which tracks outcomes and the implementation 
of island impact assessments, be included in the Bill. 
 
The Scottish Government welcomes this recommendation. Whilst not wishing to pre-empt Parliament’s further considerations of the 
Bill and the proposed consultation on the Plan’s structure and content, it would be envisaged that the Plan would indeed include a 
series of outcomes, targets and measurable indictors across the full range of Government activities to allow monitoring and 
assessment of its progress. 
 
From a Scottish Government perspective, it was always envisaged that the annual report on the Plan’s progress would be 
published in a timely fashion following the end of the reporting year.  Whilst we recognise there may be merit in setting a deadline 
for the publication of the annual report, ensuring the information it contains is as up to date as possible, there could also be some 
practical challenges. For example, the Scottish Government may be reliant on receiving information from external bodies or the 
timing of the report clashes with a holiday period such as Christmas and New Year. However, following the Committee 
recommendation we will consider bringing forward a time limit for the laying of the annual report before the Scottish Parliament and 
its publication. 
 
 



11 
 

National Islands Plan – Consultation 
 
The Committee notes that the Bill allows the Scottish Government to have discretion on who should be consulted in the 
preparation of the National Islands Plan. The Committee recommends that this consultation should be undertaken as 
widely as possible and that the National Islands Plan contain a list of who was consulted in its preparation. There should 
also be a method by which any body or group which felt that it should have been consulted, but wasn't, could address its 
concerns to the Scottish Government. 
 
The Scottish Government agrees with the recommendation and is committed to ensuring that the consultation on the National 
Islands Plan will be undertaken as widely as possible. The Scottish Government has a clear set of guidelines which it follows when 
undertaking public consultations. The emphasis is on ensuring these consultations are carried out in a manner that allows everyone 
who wishes to participate in them the opportunity to do so, regardless of their circumstances.   
 
In relation to the preparation and consultation on the National Islands Plan, as set out in our letter of 5th December to the 
Committee, the Government intends to undertake a two stage approach to the development and drafting of the Plan. The first stage 
will see a pre-consultation phase undertaken on conclusion of the Bill’s parliamentary passage that will seek to encourage views 
from as wide a range as possible of island communities and stakeholders on the structure and content of the proposed Plan. It is 
anticipated this will take place from May to July 2018, with the views received helping to inform the drafting of the Plan over the 
summer. 
 
It is anticipated that the Government will undertake a consultation on the draft Plan from Autumn 2018.  To allow the fullest possible 
engagement on the draft plan, it is proposed that the consultation period will run for a 16 week period rather than the normal 12 
weeks to ensure that communities and stakeholders have the opportunity to consider in detail the draft plan and submit their views. 
 
For both the pre-plan engagement and the formal consultation, the Scottish Government intends to use various engagement 
methods and utilise the networks of partners, including Councils, third sector and community organisations. This is to help ensure 
that island communities have the fullest possible opportunity to contribute to the National Islands Plan.  
 
The Scottish Government will commit to including a list in the Plan of those organisations and communities who were consulted in 
its preparation and also those who responded. There will be deadlines for submission of views at the various stages but we will be 
open and flexible for groups to submit their responses and concerns should an issue arise. 
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The Committee welcomes the Scottish Government's willingness to consider strengthening the language in the Bill, in a 
non-prescriptive way, to provide reassurance that island communities will be included in the consultation to the National 
Islands Plan. It looks forward to being advised of the outcome of this consideration. 
 
The Scottish Government welcomes this recommendation and can provide reassurance and a commitment that island communities 
will be included in the consultation on the National Islands Plan and this is already required under section 4 of the Bill. We will 
continue to reflect on the evidence received by the Committee to strengthen the language in the Bill. 
 
The Committee believes that a focus on young people and measures which would allow them to lead fulfilling lives and 
remain on the islands is an essential part of any successful islands plan. It recommends that young people should be a 
particular focus of any National Islands Plan consultation. 
 
The Scottish Government agrees with this recommendation. We recognise the importance of seeking the views of young people, 
not just on the National Islands Plan, but also the Bill’s wider provisions.  Where possible, engagement with young people has 
formed an important aspect of Ministerial visits to Scotland’s islands to allow the opportunity to hear their views on the issues that 
directly affect them, and this will continue going forward.   
 
In terms of the specific arrangements for the consultation on the National Islands Plan, during the pre-consultation and consultation 
phases, the Scottish Government will work with all six local authorities and other relevant bodies such as the National Youth 
Parliament and Young Scot to ensure young people on Scotland’s islands have ample opportunities to express their views on the 
design and content of the Plan. 
 
The Committee understands the Scottish Government's desire not to be overly prescriptive in the statutory consultees to 
the National Islands Plan. However, it does not believe that including the six local authorities with island interests would 
be in danger of over prescription as they are clearly essential to the process. It recommends that the Scottish 
Government amend the Bill to include these authorities as statutory consultees. 
 
Through the Ministerial Islands Strategic Group (ISG), the Scottish Government has developed a strong and constructive 
partnership with the six local authorities.  They have assisted us with the development and drafting of the Bill ahead of its’ 
introduction and it was always envisaged that through the ISG they would continue to have an active role in helping us deliver the 
Bill’s provisions and guidance, in particular in relation to the National Islands Plan. We believe that section 4(1)(a)(i) of the Bill 
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already covers local authorities, however, in line with the recommendation of the Committee we are content to bring forward an 
amendment to the Bill at Stage 2 to make the six local authorities statutory consultees. 
 
National Islands Plan – Timing and review 
 
The Committee recognises that the one year deadline for the creation of the first National Islands Plan is ambitious if it is 
to include full consultation with all parties. The Committee seeks reassurance from the Scottish Government that the 
deadline will not inhibit a comprehensive and meaningful consultation with the wider community. 
 
The Scottish Government acknowledges that the timeline for the creation of the first National Islands Plan is ambitious but 
achievable. We want to maintain the momentum that has been built up with the ‘Our Islands Our Future’ campaign and the Bill 
itself.  We can reassure the Committee that the 12 month deadline from when section 4 is commenced will not inhibit a 
comprehensive and meaningful consultation with the wider community. Our letter of 5th December to the Committee outlined a two 
stage approach to its development, consultation and publication that will enable a full and comprehensive consultation within the 12 
months provided for in the Bill. 
 
The Committee welcomes the five year refresh period for the National Islands Plan and the requirement to submit an 
annual report on progress before the Parliament. The Committee recommends that the annual report is not simply a 
statement of progress. It must contain detail on any mitigating action the Scottish Government will take in the eventuality 
that a lack of progress is identified in any aspect of the plan. The Committee recommends that the Bill be amended to 
reflect this requirement. 
 
The principle purpose in building into the legislation a statutory requirement for the Government to produce and publish an annual 
progress report is to ensure that the Plan remains live and current throughout the five year period, and that Scottish Ministers are 
accountable for its delivery. The Bill requires the annual report to be laid before Parliament ensuring that it will be an opportunity for 
scrutiny of its contents by Parliament and also stakeholders and communities. The Scottish Government understands the reasoning 
of the Committee in the recommendation to include detail on mitigating actions in the Plan but we are not clear on the need for such 
a requirement in the Bill itself. The scrutiny of the annual report by Parliament will allow for a healthy debate on the progress 
towards the main objectives. Should progress towards these objectives be slower than anticipated then no doubt Parliament will 
want to understand the reasons for that and the Scottish Government will need to provide answers and be clear on how they are 
tackling issues that have arisen. 
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The Committee believes that it is essential to allow islanders and their representatives an opportunity to voice their views 
on progress. The Committee recognises the role that it can play in this process and will commit itself to undertaking 
regular scrutiny of the National Islands Plan and its annual reports once laid in Parliament and provide stakeholders with 
appropriate opportunities to present their views. 
 
The Scottish Government agrees with the views expressed by the Committee and welcomes the commitment by them to regularly 
scrutinise the National Islands Plan and its annual reports.  The Government looks forward to engaging with the Committee as it 
undertakes this work. 
 
Island impact assessments (‘island-proofing’) 
 
The Committee notes that the terms 'island impact assessment' and 'island-proofing' have often been used 
interchangeably throughout the Bill's supporting documentation and the scrutiny process. The Committee gave further 
reflection to the distinction between the two terms and it would caution the Scottish Government that they may give rise 
to different levels of expectation. For example, the term 'island-proofing' may give stakeholders the expectation that 
action will be taken as a matter of course on each occasion when a new policy or service is introduced. Whereas, 'island 
impact assessment' simply suggests that issues will be assessed and any identified consequences considered. It calls on 
the Scottish Government to provide clarity and consistency on the use of terminology and to consider addressing this 
issue as part of its consultation on the impact assessment process. 
 
The terms ‘island impact assessment’ and ‘island-proofing’ have not been used interchangeably throughout the Bill’s supporting 
documentation. The Bill and the supporting documentation make it clear that there is a new duty under section 7 of the Bill such 
that a relevant authority must have regard to island communities in carrying out its functions. As paragraph 24 of the policy 
memorandum states this duty is often referred to as ‘island-proofing’. This is a more helpful shorthand description than referring to it 
as the ‘section 7 duty’. 
 
Section 8 (and section 12 for Scottish Ministers in relation to legislation) of the Bill requires relevant authorities to undertake an 
island communities impact assessment when developing, redeveloping and delivering a policy, a strategy or a service, if it is 
anticipated to have a significantly different effect on an island community compared with other communities (including other island 
communities as well as non-island communities). So where the mandatory criteria under section 8 or section 12 apply, triggering 
the requirement to prepare an island communities impact assessment, compliance with the section 7 duty will be demonstrated by 
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preparing that assessment. If the mandatory criteria do not apply, then under section 9(b) a relevant authority has greater discretion 
in how it complies with the section 7 duty. 
 
The Scottish Government recognises that clarity and consistency in the use of terminology regarding island-proofing is important 
and will ensure that the consultation and subsequent guidance about the section 7 duty is clear and consistent. 
 
Island Proofing – Guidance, process and consultation 
 
The Committee invites the Scottish Government to consider bringing forward an amendment to the Bill which would have 
the effect of requiring a relevant authority to have 'due regard' and not just 'regard' to island communities in carrying out 
its functions. 
 
The Scottish Government does not consider that adding “due” to section 7 of the Bill would strengthen the duty. There are many 
examples in statute of a duty “to have due regard” but also many examples in statute of a duty to “have regard” (e.g. section 35 of 
the Community Justice (Scotland) Act 2016 setting out a duty of co-operation when exercising functions relevant to community 
justice). It would be useful to understand from the Committee the reasons why they consider that this amendment would strengthen 
the Bill. 
 
Island Proofing – Consultation 
 
The Committee recognises the need to fully consult on draft statutory guidance on how to conduct an islands impact 
assessment. However, it is disappointed not to be able to scrutinise this guidance alongside the Bill. The Committee 
therefore calls on the Scottish Government, as an example of good practice, to set out the process that it undertook to 
'island-proof' the guidance when it publishes the document. 
 
Section 10 of the Bill requires that the Scottish Ministers must consult –  
 
 (a) such persons as they consider represent the interests of island communities, and 
 
 (b) such persons as they consider likely to be affected by the guidance. 
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That means that the process of consultation must be undertaken in a manner that accords with the principle of island-proofing and 
the Scottish Government will set out the process that it undertook to island-proof the statutory guidance under section 10 of the Bill. 
 
As noted above in relation to the National Islands Plan, the Committee does not believe that including the six local 
authorities with island interests as statutory consultees to the creation of impact assessments would be in danger of over 
prescription. The Committee therefore recommends that the Scottish Government amends the Bill to include these 
authorities as statutory consultees. 
 
The Scottish Government believes that the six local authorities are already covered under section 10 of the Bill. However, we note 
the recommendation by the Committee and will bring forward an appropriate amendment at Stage 2 to include the local authorities 
as statutory consultees.  
 
Island Proofing – content of the guidance 
 
The Committee recommends that the Scottish Government reflect on the positive lessons which may be learned from the 
equalities impact assessment process and apply that to the islands impact assessments. 
 
The Scottish Government welcomes this recommendation and will reflect and build on the positive lessons from the equalities 
impact assessment process in the development and practice of island communities impact assessments. 
 
The Committee agrees that the process of 'island-proofing' must involve a change in mindset and culture shift if it is to be 
more than simply a 'tick-box exercise'. It recommends that the guidance include suggestions for how public bodies and 
the Scottish Government itself may achieve this culture change. 
 
The Committee believes that the Scottish Government must strike the right balance in the impact assessments. The 
process must be agile and fit for purpose and not become overly burdensome to the creation and implementation of 
policy or legislation. However, at the same time the guidance must make it clear that comprehensive and meaningful 
consultation with island communities and stakeholders is essential if islanders are to have confidence that the impact 
assessments will be effective. 
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The Committee recommends that the guidance must require those conducting an impact assessment to make it clear the 
ways in which the views of local people and their representatives will be incorporated into the decision making process. 
 
The Scottish Government welcomes these recommendations.  Island-proofing is about building an awareness of the needs and 
circumstances of island communities into the decision making process of our public bodies. This is not just about the legislation but 
also about changing the culture of our public bodies. 
 
There are many different island communities with similar challenges but also challenges that are unique to them. There are also 
many different public bodies with different functions listed as ‘relevant authorities’ in the Bill. The Bill therefore is not overly 
prescriptive on how the section 7 duty will be implemented by those bodies. The Government believes that to do so could very well 
drive the ‘tick-box exercise’ that we all want to avoid. 
 
The Bill provides the necessary elements to ensure that it will work in practice. The impact on our island communities of any new 
strategy, policy, service or legislation would need to be considered by the relevant authorities during their development or 
redevelopment. If the change is significant then an island communities impact assessment must be undertaken. This will bring 
more transparency and consistency into the decision making process and ensure that negative impacts can be identified early in 
the process and appropriate action can be taken to improve the proposal or mitigate the impacts. 
 
The Bill also provides for statutory guidance – which will provide the details of how the process will work in practice. Providing for 
consistency across the relevant authorities while still allowing for discretion and innovation from them on how they collaborate and 
engage with communities. Engagement with island communities is an essential part of the process and the Scottish Government 
agrees with the Committee that relevant authorities must be clear about the ways in which the views of people and communities 
have been incorporated into the decision making process at an early stage so that their views can genuinely shape the proposal as 
it is developed. 
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The Committee believes that impact assessments can also have the potential to highlight any positive impact on island 
areas which may arise from a new or revised piece of policy or legislation. It calls on the Scottish Government to make 
this clear in the guidance. 
 
The Scottish Government welcomes this recommendation and agrees that island communities impact assessments could highlight 
positive impacts for islands and this will be reflected in the guidance. 
 
Island Proofing – Results of an impact assessment 
 
The Committee recommends that the Scottish Government makes it clear in guidance that any organisation undertaking 
an island impact assessment that anticipates a negative consequence -and decides not to fully mitigate it - must fully 
explain and justify its decision and its related consequences. This document should be publicly available. 
 
The Scottish Government welcomes this recommendation and agrees that the guidance should set out that a decision that follows 
an island communities impact assessment should include an explanation of the reasons for that decision and that this should be 
made public.  
 
Island Proofing – Private sector 
 
The Committee accepts that the Scottish Government will not be able to require public or private companies to 'island-
proof' their activities. However, it calls on the Scottish Government to explain what measures could be taken to ensure 
that significant contracts or procurement activity, undertaken using public money, are subject to an islands impact 
assessment where appropriate. 
 
The Bill, through the section 7 duty ‘to have regard to island communities in carrying out its functions’, will require that relevant 
authorities which contract with commercial companies will have to have regard to the needs and circumstances of island 
communities when drawing up a contract. An island communities impact assessment would be required if it is anticipated to have a 
significantly different effect on an island community compared with other communities (including other island communities as well 
as non-island communities). 
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Island Proofing – Island local authorities and local authorities which have islands 
 
The Committee recommends that the Scottish Government consider the differences that may be present between island 
local authorities and local authorities that contain islands. It should reflect on how these differences may impact on the 
process of island impact assessments and whether this should be addressed in the guidance. 
 
The Scottish Government recognises the issues raised in the report and this recommendation. The consultation on the statutory 
guidance will pick up on this issue and how this might be reflected in the guidance. 
 
The Committee further recommends that the Scottish Government develop a means to identify and share standards and 
good practice amongst those public bodies who will be required to conduct impact assessments. 
 
The Scottish Government agrees with this recommendation and will work to ensure that good practice amongst relevant authorities 
is identified and shared. 
 
Island Proofing – Evidence base for decision making 
 
The Committee considers that the terms 'significant impact' and 'in the authority's opinion' in relation to island impact 
assessments are too subjective and run the risk of being inconsistently applied across the islands. It recommends that 
the Scottish Government give further consideration to what exactly 'significant' means in terms of the requirement to 
impact assess, and amend the Bill to provide suitable clarification. It also recommends that the Scottish Government 
reconsider the use of the term 'in the authority's opinion' to ensure there is a more objective standard used in decision 
making. 
 
The Scottish Government considers that ‘significantly different’ is the correct term to use in section 8 of the Islands (Scotland) Bill. 
Significant is a term often used in legislation and is well understood and in this case provides for a degree of proportionality to be 
applied to the use of island communities impact assessments. An attempt to bring a more ‘objective’ standard to such decisions, 
such as the use of a statistical method, is likely to be overly simplistic and lead to much more box ticking and be less agile and fit 
for purpose. We would expect that as practice in island-proofing and island communities impact assessments develops then the 
guidance will provide examples of good practice which will help inform both relevant authorities and communities in the use of 
island communities impact assessments. 
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The Scottish Government considers that ‘in the authority’s opinion’ is the best term to use in the legislation. The decision to 
undertake an impact assessment will always be subject to judgement and when placing a duty in legislation on a public body it is 
appropriate that it is the public body that makes that judgement. The guidance will make it clear that the opinion should be based 
on a sufficient screening process that provides that those persons who may be affected by the legislation, policy, strategy or service 
have had an opportunity to provide input. 
 
The Committee cautions the Scottish Government that policy impacts that may seem minor in isolation may have a 
significant cumulative impact on the islands. It recommends that, to avoid potential unintended consequences, the impact 
assessment guidance covers how public bodies are expected to be aware of the possible direct and indirect effect of any 
policy decisions. 
 
The Scottish Government agrees with this recommendation and as part of the consultation and subsequent guidance the potential 
for cumulative impacts of policy and service decisions will be highlighted. 
 
Island Proofing – Data, evidence and statistics 
 
The Committee believes that a robust evidence base will be essential to allow fair and comprehensive island impact 
assessments to be undertaken. It notes that some data sources do not accurately reflect island life. It looks to the 
Scottish Government to provide reassurance to the Committee that the Scottish Government and the public bodies 
identified in the Bill will have the appropriate evidence upon which to base their decision making. 
 
It recommends that the Scottish Government reflect on the evidence base that it expects public bodies to use to inform 
their impact assessments and include this in the guidance where appropriate. If it is found that a public body has an 
insubstantial evidence base upon which to draw the Committee recommends that the Scottish Government work with the 
public bodies concerned to help them address any gaps. 
 
The Scottish Government welcomes this recommendation. As part of the implementation of the Bill the Government will review the 
data available on island communities and include references in the guidance where appropriate. The Government will work with 
relevant authorities and others in the review to address any gaps that arise. 
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Island Proofing – Reviews, appeals and enforcement 
 
The Committee believes that it is essential that islanders have confidence in the islands impact assessments process. A 
fair and reasonable mechanism which provides the ability to appeal or object to the process is essential. It recommends 
that the Scottish Government considers amending the Bill to provide for such a mechanism and ensure that further detail 
will be contained in the guidance. 
 
The Scottish Government agrees that it is important that islanders have confidence in the island communities impact assessment 
process but we do not agree that an appeal mechanism should be included in the Bill. As the Committee themselves note 
elsewhere in the report the island communities impact assessment process “must be agile and fit for purpose and not become 
overly burdensome to the creation of implementation of policy or legislation.” The creation of an appeals process in relation to 
island communities impact assessments is likely to lead to more bureaucracy, box ticking and will not lead to the change in culture 
that we all want to see.  
 
The Committee will want to note that other impact assessment processes provided for in legislation, such as the equalities impact 
assessment, do not have an appeals mechanism contained in legislation. In this case the potential number of appeals for all 
legislation, policies, strategies, services and revised policies, strategies and services across the 66 relevant authorities that the 
provisions will apply to is very large. This is likely to be a cumbersome and potentially expensive approach if we were to put it in the 
Bill. 
 
We fully expect all relevant authorities to take their legal duties seriously and those which fail to comply with their legal duties will be 
held accountable for these through their normal accountability arrangements. So Scottish Ministers are accountable to Parliament 
and the electorate, local authorities to councillors and their communities and so on. In addition, we will ensure that the consultation 
on the statutory guidance covers this area and an appropriate dispute resolution will be considered and developed which will give 
islanders confidence in the process and is still agile and fit for purpose. 
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Island Proofing – Retrospective island impact assessments 
 
The Committee recognises that it would be unrealistic to retrospectively impact assess all current legislation (primary and 
secondary) in relation to the islands. However, it does not believe that retrospective action should be ruled out entirely. It 
believes that the Bill should make provision to allow a retrospective impact assessment to be carried out if it can be 
demonstrated that a specific piece of current legislation or policy has a significantly detrimental impact on island 
communities. The Committee believes that such a step would demonstrate to Scotland's islanders that the Bill will have a 
concrete and tangible impact on improving outcomes for island communities. 
 
The Scottish Government welcomes the Committee’s view that it would be unrealistic to retrospectively impact assess all current 
legislation (primary and secondary) in relation to the islands.  As we have demonstrated in the past, and we will continue to 
demonstrate in the future, where specific examples of problematic legislation or policy are highlighted, the Government will seek to 
positively engage with stakeholders to find a solution.  We do not believe that it is necessary to include a specific provision within 
the Bill to cover this as it could lead to unrealistic demands for retrospective island proofing across a range of policies and 
legislation, which would be difficult to manage and be overly bureaucratic.  
 
The Government feels that between the provisions already in the Bill and the commitment of Ministers to engage on specific issues 
when they arise, the right balance has been struck.  Indeed, as was pointed out by Mike Rumbles MSP at the evidence session on 
8th November the Bill in many respects already contains a provision for retrospective island-proofing:     
 

“…I suggest that it might be the case that the compromise is already in the bill, in section 8(2), which says: “Subsection (1) 
applies to the development, delivery and redevelopment of the policy, strategy or service”. In other words, if one of those 66 
organisations develops or redevelops a policy, there must be an island-proofing impact assessment.” 

 
The Committee is encouraged that the Scottish Government acknowledges that redevelopment of policy would need to be 
'island-proofed'. It calls on the Scottish Government, as part of its consultation, to identify the areas of legislation or 
policy which can be problematic for the islands. These areas should be prioritised and the Scottish Government should 
commit to re-developing the most urgent with an island impact assessment. It also calls on the Scottish Government to 
provide broad timescales within which the prioritised impact assessments will be undertaken. 
 
The Scottish Government does not believe it is necessary as part of the consultation on the guidance that will support the island 
proofing to specifically seek views on areas of legislation or policy that are in their view problematic for islands. As outlined above, 
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the Scottish Government is willing to engage in positive and constructive dialogue with stakeholders when issues arise with a 
specific piece of legislation or policy to find a solution. We do not have to wait for the consultation to do that.  
 
The Committee is aware that there are sections in the Local Government in Scotland Act 2003 and the Public Services 
Reform (Scotland) Act 2010 which allow Ministers to alter legislation by statutory order if the primary legislation is an 
obstacle to local government fulfilling certain duties. The Committee recommends that the Scottish Government consider 
whether these powers can be applied more readily to islands as a result of impact assessments. 
 
The Scottish Government notes the recommendation and will consider the matter raised by the Committee. 
 
Nah Eileanan an Iar – Scottish parliamentary constituency boundary 
 
The Committee welcomes this provision in the Bill which protects Na h-Eileanan an Iar as a Scottish parliamentary 
constituency. 
 
The Scottish Government acknowledges the Committee’s support for this provision. 
 
Local Government electoral wards for inhabited islands 
 
The Committee acknowledges that it is within the Local Government Boundary Commission's power to conduct a review 
of the electoral ward arrangements. While welcoming the principle of increased flexibility that the Bill will provide, the 
Committee is concerned that this provision may not fulfil the policy intention of the Bill and that use of these powers may 
have a number of unintended consequences. 
 
The Committee suggests that the Local Government Boundary Commission carefully review the evidence received by the 
Committee when it makes its decisions. In particular, in regard to the unintended consequences that such a change may 
cause. For example, ratios for individual islands that are different from those applying to the mainland of an authority. 
 
The Scottish Government believes the provisions within the Bill as they stand will fulfil the policy intention and provide the Local 
Government Boundary Commission for Scotland with greater flexibility by allowing them to consider recommending one or two 
member wards within Scotland’s islands. This view was supported by the Chair of the Local Government Boundary Commission for 
Scotland when he gave evidence to the Committee on 27 September, and is also echoed by other senior Island Council figures. 
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It is for the Local Government Boundary Commission for Scotland to determine how they take forward the reviews that will follow 
the passage of the Bill. However, we would fully expect the Local Government Boundary Commission for Scotland to take account 
of the evidence the Committee have received, and Parliament’s views on this provision when undertaking the reviews of the six 
local authority areas. 
 
The Committee recommends that the Scottish Government follow the suggestion of the Boundary Commission and 
amend the Bill so that the definition of “wholly or mainly” consisting of an inhabited island be changed to "wholly or 
partly" to provide greater flexibility to better balance a ward. 
 
The Scottish Government is content with this recommendation and intends to bring forward an appropriate amendment at Stage 2. 
 
Island representation in decision making 
 
The Committee recommends that, as part of its 'island-proofing' guidance, the Scottish Government highlights the 
inclusion of island representatives in the key decision making committees in local authority areas which contain islands 
as good practice. 
 
The Scottish Government notes this recommendation. It is appropriate for democratically elected local authorities to make 
decisions on how they organise their decision making and representatives on internal Committees and Groups. The Government 
will ensure that the issue is raised in the consultation on the statutory guidance and reflect the responses in the final guidance. 
 
Marine Licensing power – Local authority views 
 
The Committee notes that local authorities support the principle of increased powers for marine licensing that the Bill 
offers. It looks forward to scrutinising the detail of the marine licensing regulations when they are laid before the 
Parliament. 
 
The Scottish Government notes the recommendation and looks forward to working with the Committee in the future. 
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The Committee calls for clarification from the Scottish Government on whether applications to vary works licenses, which 
were granted under the previous Zetland legislation, would be exempt if they were made after the area had been 
designated as an Island Licensing Area. 
 
Section 19 of the Bill makes saving provision in respect of the licensing scheme to be established by regulations under section 18. 
Section 19(2)(d) provides that the licensing scheme does not apply to a person carrying out a development activity in an area 
designated under the regulations as an “island licensing area”, if before the relevant designation the person has made an 
application for – or has already been granted – a works licence under the Orkney County Council Act 1974 or the Zetland County 
Council Act 1974. A subsequent application for variation of such a works licence would not alter the fact that the original licence 
was already in existence before the relevant designation took place, meaning that the savings provision in section 19 would still 
apply. 
 
Marine Licensing power – Interaction with existing legislation 
 
The Committee does not object in principle to the inclusion of the marine licensing provisions in the Bill. However, it 
believes that consistency and clarity is important when dealing with legislation. The Committee notes that there is 
confusion amongst stakeholders regarding the practical implementation of the marine licensing provisions in the Bill and 
how they will relate to existing marine legislation. It is also concerned about the potential for duplication and adding an 
extra layer of bureaucracy to the existing marine licensing regime. 
 
The Committee acknowledges that consultation will be carried out on the related regulations. However, it calls on the 
Scottish Government to provide further information to the Committee on the practical relationship and interaction 
between the marine licensing provisions in both this Bill and the Marine Scotland Act 2010. 
 
The Scottish Government notes these recommendations. As the Committee state in their report a crucial step in the creation of 
these new powers is the requirement for a consultation to be carried out once a local authority has made an application to Ministers 
for a designation to be made. This is critical to working through the practical relationship and interaction in terms of the local 
authorities and Marine Scotland to ensure that the systems put in place are not overly bureaucratic and remain effective and 
efficient. 
 
Scotland’s National Marine Plan provides a comprehensive overarching framework for all marine activity in Scotland’s waters. The 
Plan is designed to enable sustainable development and use of Scotland’s marine area in a way which will protect and enhance the 
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marine environment whilst promoting both existing and emerging industries. Therefore any decision which will arise from the 
development of regulations in relation to island marine development licences will need to be consistent with the National Marine 
Plan. We are taking a step by step approach and any new licensing regime for the islands would need to work alongside the 
national framework and the current licensing regime. 
 
In practical terms, the current situation in Shetland and Orkney provides good examples of how local authorities currently work 
alongside Marine Scotland and within the national framework and current licensing regime. The Committee may be interested in the 
Shetland Islands Council Works Licencing Policy which sets out the policy and legislative framework for works licences in Shetland. 
 
http://www.shetland.gov.uk/planning/documents/WLPFeb2017.pdf 
 
As the Committee has taken evidence it was clear that, while there may be some questions regarding the new powers and how 
they will work in practice, stakeholders were positive about the current licensing regimes in Orkney and Shetland and the 
interaction with Marine Scotland and developers. We would hope to build on those examples for any new licencing schemes that 
arise as a result of the Bill. Should the Parliament agree the provisions in the Bill we are committed to working with local authorities 
and other stakeholders to continue this dialogue and work through any issues as they develop in future. 
 
Marine Licensing power – Consultation and community input 
 
The Committee welcomes the Scottish Government's acknowledgement of the need to include local communities in 
decision making regarding marine development activities. It suggests that the Scottish Government may wish to issue 
guidance or best practice suggestions to support this. 
 
The Scottish Government welcomes this recommendation and will consider how best to give effect to the recommendation, 
including guidance and the promotion of best practice. 
 
 
 
 
 
 
 

http://www.shetland.gov.uk/planning/documents/WLPFeb2017.pdf
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Marine Licensing power – 12 nautical miles limit 
 
The Committee notes that the confusion around responsibilities and boundaries in relation to the 12 nautical mile limit 
(which may intrude into another island’s marine area or the mainland) will be dealt with as part of the consultation on the 
regulations. It calls on the Scottish Government to provide clarification to the Committee once the findings of the 
consultation have been considered. 
 
The Scottish Government notes the recommendation and will provide information and clarification to the Committee following 
consultation. Any Regulations that arise as a result of the consultation would, under section 18(3)(b), make provision about the area 
and boundaries covered by and allocated to particular authorities for the purposes of the scheme. These regulations will then come 
before the Parliament and Committee for agreement and will be subject to the affirmative procedure. 
 
Marine licensing power – Jurisdiction of port authorities 
 
The Committee seeks reassurance from the Scottish Government that the jurisdiction of existing port authorities would 
not be impacted by the Bill. 
 
The Scottish Government confirms that the jurisdiction of existing port authorities would not be impacted by the Bill. 
 
Marine licensing power – Definition of inhabited island for marine area licence 
 
The Committee welcomes the Scottish Government's willingness to reconsider the provision regarding inhabited islands 
in relation to marine licensing. 
 
As the Committee highlight the Scottish Government are considering the definition and are grateful for the point being raised. 
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Marine licensing power – Proposals for extensions to provisions 
 
The Committee notes the argument from COAST that fish farming should be included in the definition of development 
activity in the Bill. It also notes the Scottish Government's argument that fish farming is already addressed through 
planning legislation and that to include fish farming in this Bill could lead to duplication. It has not received any further 
evidence on this issue. 
 
Paragraph 45 of the Explanatory Notes sets out the position regarding fish farming in the Bill in more detail: 
 

“Paragraph (d) of subsection (2) also excludes fish farming from the definition of “development activity” – again, this will not 
be subject to the requirement for a licence under regulations made under section 18. This is because planning permission 
from a local authority is already required for fish farming. In this way the Bill is consistent with the Town and Country 
Planning (Marine Fish Farming) (Scotland) Order 2007 (S.S.I. 2007/268), which provided amendments to a range of primary 
and secondary legislation to allow for the consideration of planning applications for new fish farms by planning authorities. 
This included amendments to the Orkney County Council Act 1974 and the Zetland County Council Act 1974 to disapply the 
provisions relating to works licences in respect of the placing or assembly of equipment in marine waters for the purposes of 
marine fish farming. The definition of fish farming itself is imported from section 26 of the Town and Country Planning 
(Scotland) Act 1997 – that is, “the breeding, rearing or keeping of fish or shellfish (which includes any kind of crustacean or 
mollusc).”” 
 

The Committee acknowledges stakeholder's concerns about the damage that scallop dredging and some demersal 
trawling can have on the environment. It notes the response from the Scottish Government that these activities are 
already licensed. It welcomes the Scottish Government's willingness to bring forward an amendment at Stage 2 to clarify 
that dredging, as referred to in the Bill, is focused on excavation activity and not fishing. 
 
The Scottish Government notes this recommendation and as stated will bring forward amendments at Stage 2 to provide 
clarification. 
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Human Rights and Equalities 
 
The Committee welcomes the potential of the Bill to make further strides in improving equality and supporting human 
rights. The Committee fully expects equality and human rights to be considered as part of the implementation of the Bill 
and in particular as part of any duties under Part 3 of the Bill related to 'island-proofing'. 
 
The Scottish Government notes the Committee’s recommendation and will take this under consideration when preparing and 
consulting on the guidance that will accompany the Bill, in particular in relation to the duties covered by Part 3. 
 
Equalities issues 
 
The Committee welcomes the focus that the Islands (Scotland) Bill will bring for islands and anticipates that this will help 
measures to address equality issues specific to certain communities. 
 
The Scottish Government agrees with this recommendation. 
 
The Committee supports the view of Orkney Islands Council that insularity and remoteness should be considered as an 
equalities issue and that these should be addressed in guidance concerning the duty in section 7 of the Bill – the duty to 
have regard to island communities or 'island-proofing'. 
 
The Scottish Government acknowledges the Committee’s recommendation and will consider this aspect when preparing and 
consulting on the guidance that will accompany section 7 of the Bill in relation to the duty to have regard to island communities. 
 
Human Rights issues 
 
The Committee supports the potential of the Bill to address human right issues through the National Islands Plan and 
'island-proofing'. It calls on the Scottish Government to advise the Committee whether the Scottish Human Rights 
Commission was considered for inclusion, and any reasoning behind its exclusion from the Schedule to the Bill, which 
lists the relevant authorities that will have duties in relation to island communities. 
 
The Scottish Human Rights Commission was considered for inclusion under the Bill. The Commission has a general duty to 
promote awareness, understanding and respect for all human rights – economic, social, cultural, civil and political – to everyone, 
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everywhere in Scotland, and to encourage best practice in relation to human rights. It did not seem necessary to require the 
Commission in exercising its functions in respect of human rights for all people in Scotland to also have specific regard to island 
communities in carrying out those functions. 
 
The Committee notes the request of some within Gaelic speaking communities for the Bill to recognise Gaelic and 
linguistic rights. The Scottish Government states that Gaelic is an integral part of Scotland's heritage, national identity 
and current cultural life. The Committee calls on the Scottish Government to consider an extension to the provisions in 
the Bill so that, in addition to having regard to the distinctive geographical and cultural characteristics of the islands, it 
could also have regard to their linguistic heritage. 
 
The Committee expects that the Scottish Government will consider how the National Islands Plan can build on the 
support available to Gaelic speaking communities. It also recommends that the Scottish Government include 
consideration of the Gaelic language in its guidance on 'island-proofing'. 
 
The Scottish Government notes these recommendations. We believe that ‘linguistic heritage’ is already covered under ‘cultural 
characteristics’, however given the evidence the Committee have received, the Scottish Government will consider whether an 
amendment can be brought forward to make this clearer on the face of the Bill.      
 
The Scottish Government will look at how the National Islands Plan can build on the support available for Gaelic speaking 
communities, and indeed other minority languages spoken within Scotland’s island communities.  This would also be reflected in 
the guidance to support island-proofing. 
 
Finance 
 
The Committee notes that the costs outlined in the Financial Memorandum relate solely to the delivery of the duties in the 
Bill. They do not cover the resources required to implement the National Islands Plan once it is created or mitigate any 
negative consequences as identified by an islands impact assessment. 
 
The Scottish Government notes this recommendation and considers that it is not possible to reasonably estimate the resources 
required to implement the National Islands Plan as it has not yet been created. It is also not possible to quantify the financial 
implications of mitigation that may be identified in island communities impact assessments that result from future proposals of the 
66 relevant authorities in relation to new and revised legislation, policies, strategies and services that impact on island communities. 
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The Committee notes the concerns that some local authorities have in relation to the financial costs associated with the 
practical implementation of the Bill. 
 
The Scottish Government notes this recommendation and will continue to have discussions with local authorities on the 
implementation of the Bill. 
 
The Committee calls on the Scottish Government to confirm whether the National Islands Plan, when published, will 
contain detail on the financial and other resources which will be available, from across the Scottish Government, to 
ensure the achievement of the Plan. 
 
The Scottish Government confirms that the National Islands Plan will contain the necessary detail on the financial and other 
resources that will be available to secure the achievement of the Plan. 
 
The Committee recommends that the Scottish Government require in the impact assessment guidance that all impact 
assessments should include a cost / benefit analysis in addition to an estimate of the costs associated with any proposed 
mitigation. 
 
The Scottish Government notes this recommendation. We would expect that an estimate of costs, including any proposed 
mitigation, would be an integral part of island communities impact assessments. While a cost/benefit analysis can be a very useful 
tool in the assessment of projects they can have difficulty in accurately expressing qualitative benefits that might arise. While we 
agree that a cost/benefit analysis can be a useful part of an assessment the inclusion of a requirement for such an analysis in all 
island communities impact assessments might be counter-productive.  
 
The Committee also invites the Scottish Government to consider how it can make public bodies and other organisations 
aware of the existing funding streams or other sources of support which may be available to island communities to 
mitigate any negative impacts which become apparent through the 'island-proofing' process. 
 
The Scottish Government notes this recommendation and will consider how to raise awareness of funding streams and other 
means of support. 
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The Committee calls on the Scottish Government to clarify to the Committee how the overall figure for publication costs 
was calculated. This should include detail on the methods the Scottish Government will use to publicise the development 
and refresh of the National Islands Plan every 5 years and the publication of the annual progress report. 
 
As the Financial Memorandum set out the costs on the Scottish Administration in relation to the National Islands Plan was based on 
the preparation of other plans and expected consultation activity, this included the publication costs of approximately £5,000. We 
have not looked into the detail on the methods that will be used at this stage. We note the evidence that Shetland Islands Council 
provided that indicated that digital connectivity can be a barrier to accessing on-line publications and will liaise further with Shetland 
Islands Council and other relevant authorities on this matter. 
 
Remote and Rural Mainline areas 
 
The Committee believes that many of the issues which affect islands can also impact on remote and rural mainland areas. 
While acknowledging that this is outwith the scope of the Bill the Committee welcomes the Scottish Government's 
willingness to reflect on whether a similar approach to 'island-proofing' may be considered for remote rural areas. 
 
The Scottish Government notes the Committee’s recommendation. Subject to a review of the implementation and progress of 
island-proofing, this could then allow Government and stakeholders to better reflect on whether a similar approach may be useful 
for remote rural areas.   
 
It also invites the Scottish Government and the Local Government Boundary Commission to consider whether further 
protection should be given to prevent constituencies in large rural areas from expanding any further. 
 
The Scottish Government notes the Committee’s recommendation and will discuss this with the Local Government Boundary 
Commission in the context of the current Electoral Reform Consultation. 
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DELEGATED POWERS AND LAW REFORM COMMITTEE – ISLANDS (SCOTLAND) BILL – STAGE 1 REPORT RESPONSE 
 
Delegated Powers Provisions – section 7(3) 
 
The Committee is not persuaded by the Government's explanation for why the powers in section 7(3) do not include a 
power to amend the schedule by modifying an entry. The Committee considers that to include this power would be 
consistent with the approach taken in earlier provisions, such as in section 6(2) of the British Sign Language (Scotland) 
Act 2015. The Committee therefore recommends that a consistent approach should be taken to the drafting of this power, 
unless there is a good reason not to include the power to modify an entry. The Committee accepts that the exercise of the 
power is subject to scrutiny by the affirmative procedure. 
 
The Scottish Government notes the recommendation and will bring forward amendments at Stage 2. 
 
Section 21 - Regulations 
 
The Committee accepts the ancillary powers contained in section 21(1) of the Bill in principle. 
 
The Scottish Government welcomes the recommendation. 
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